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§ 300ff-138. Miscellaneous provisions

(a) Liability of medical facilities, designated offi-
cers, public health officers, and governing
entities

This part may not be construed to authorize
any cause of action for damages or any civil
penalty against any medical facility, any des-
ignated officer, any other public health officer,
or any governing entity of such facility or offi-
cer for failure to comply with the duties estab-
lished in this part.

(b) Testing

This part may not, with respect to victims of
emergencies, be construed to authorize or re-
quire a medical facility to test any such victim
for any infectious disease.

(c) Confidentiality

This part may not be construed to authorize
or require any medical facility, any designated
officer of emergency response employees, or any
such employee, to disclose identifying informa-
tion with respect to a victim of an emergency or
with respect to an emergency response em-
ployee.

(d) Failure to provide emergency services

This part may not be construed to authorize
any emergency response employee to fail to re-
spond, or to deny services, to any victim of an
emergency.

(e) Notification and reporting deadlines

In any case in which the Secretary determines
that, wholly or partially as a result of a public
health emergency that has been determined pur-
suant to section 247d(a) of this title, individuals
or public or private entities are unable to com-
ply with the requirements of this part, the Sec-
retary may, notwithstanding any other provi-
sion of law, temporarily suspend, in whole or in
part, the requirements of this part as the cir-
cumstances reasonably require. Before or
promptly after such a suspension, the Secretary
shall notify the Congress of such action and pub-
lish in the Federal Register a notice of the sus-
pension.

(f) Continued application of State and local law

Nothing in this part shall be construed to
limit the application of State or local laws that
require the provision of data to public health
authorities.

(July 1, 1944, ch. 373, title XXVI, §2695G, as added
Pub. L. 111-87, §13, Oct. 30, 2009, 123 Stat. 2902.)

§300ff-139. Injunctions regarding violation of
prohibition

(a) In general

The Secretary may, in any court of competent
jurisdiction, commence a civil action for the
purpose of obtaining temporary or permanent
injunctive relief with respect to any violation of
this part.

(b) Facilitation of information on violations

The Secretary shall establish an administra-
tive process for encouraging emergency response
employees to provide information to the Sec-
retary regarding violations of this part. As ap-
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propriate, the Secretary shall investigate al-
leged such?! violations and seek appropriate in-
junctive relief.

(July 1, 1944, ch. 373, title XXVI, §2695H, as added
Pub. L. 111-87, §13, Oct. 30, 2009, 123 Stat. 2902.)

§ 300£f-140. Applicability of part

This part shall not apply in a State if the chief
executive officer of the State certifies to the
Secretary that the law of the State is substan-
tially consistent with this part.

(July 1, 1944, ch. 373, title XXVI, §26951, as added
Pub. L. 111-87, §13, Oct. 30, 2009, 123 Stat. 2903.)

SUBCHAPTER XXV—REQUIREMENTS RE-
LATING TO HEALTH INSURANCE COV-
ERAGE

PRIOR PROVISIONS

A prior subchapter XXV (§300aaa et seq.), comprised
of title XXVII of the Public Health Service Act, act
July 1, 1944, ch. 373, §§2701 to 2714, was renumbered title
II, part B, §§231 to 244, of the Public Health Service
Act, and transferred to part B (§238 et seq.) of sub-
chapter I of this chapter.

AMENDMENTS

1996—Pub. L. 104204, title VI, §604(a)(1), Sept. 26, 1996,
110 Stat. 2938, substituted “REQUIREMENTS RELAT-
ING TO HEALTH INSURANCE COVERAGE” for ‘““AS-
SURING PORTABILITY, AVAILABILITY, AND RE-
NEWABILITY OF HEALTH INSURANCE COVERAGE”
as subchapter heading.

PART A—INDIVIDUAL AND GROUP MARKET
REFORMS

AMENDMENTS

2010—Pub. L. 111-148, title I, §1001(1), Mar. 23, 2010, 124
Stat. 130, substituted ‘‘Individual and Group Market
Reforms’ for ‘“‘Group Market Reforms’ in part heading.

SUBPART 1—GENERAL REFORM
AMENDMENTS

2010—Pub. L. 111-148, title I, §§1201(1), 1255, formerly
§1253, title X, §10103(e), (£)(1), Mar. 23, 2010, 124 Stat. 154,
162, 895, substituted ‘‘general reform’ for ‘‘portability,
access, and renewability requirements’” in subpart
heading, effective for plan years beginning on or after
Jan. 1, 2014.

§300gg. Fair health insurance premiums

(a) ! Prohibiting discriminatory premium rates
(1) In general

With respect to the premium rate charged
by a health insurance issuer for health insur-
ance coverage offered in the individual or
small group market—

(A) such rate shall vary with respect to the
particular plan or coverage involved only
by—

(i) whether such plan or coverage covers
an individual or family;

(ii) rating area, as established in accord-
ance with paragraph (2);

(iii) age, except that such rate shall not
vary by more than 3 to 1 for adults (con-
sistent with section 300gg-6(c) of this
title); and

180 in original.
180 in original. No subsec. (b) has been enacted.
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(iv) tobacco use, except that such rate
shall not vary by more than 1.5 to 1; and

(B) such rate shall not vary with respect to
the particular plan or coverage involved by
any other factor not described in subpara-
graph (A).

(2) Rating area
(A) In general

Each State shall establish 1 or more rating
areas within that State for purposes of ap-
plying the requirements of this subchapter.

(B) Secretarial review

The Secretary shall review the rating
areas established by each State under sub-
paragraph (A) to ensure the adequacy of
such areas for purposes of carrying out the
requirements of this subchapter. If the Sec-
retary determines a State’s rating areas are
not adequate, or that a State does not estab-
lish such areas, the Secretary may establish
rating areas for that State.

(3) Permissible age bands

The Secretary, in consultation with the Na-
tional Association of Insurance Commis-
sioners, shall define the permissible age bands
for rating purposes under paragraph (1)(A)(iii).

(4) Application of variations based on age or
tobacco use

With respect to family coverage under a
group health plan or health insurance cov-
erage, the rating variations permitted under
clauses (iii) and (iv) of paragraph (1)(A) shall
be applied based on the portion of the pre-
mium that is attributable to each family
member covered under the plan or coverage.

(5) Special rule for large group market

If a State permits health insurance issuers
that offer coverage in the large group market
in the State to offer such coverage through
the State Exchange (as provided for under sec-
tion 18032(f)(2)(B) of this title), the provisions
of this subsection shall apply to all coverage
offered in such market (other than self-insured
group health plans offered in such market) in
the State.

(July 1, 1944, ch. 373, title XXVII, §2701, as added
and amended Pub. L. 111-148, title I, §1201(4),
title X, §10103(a), Mar. 23, 2010, 124 Stat. 155, 892.)

ENACTMENT OF SECTION

For delayed effective date of section, see Ef-
fective Date note below.

PRIOR PROVISIONS

A prior section 300gg, act July 1, 1944, ch. 373, title
XXVII, §2701, as added Pub. L. 104-191, title I, §102(a),
Aug. 21, 1996, 110 Stat. 1955; amended Pub. L. 111-3, title
III, §311(b)(2), Feb. 4, 2009, 123 Stat. 70; Pub. L. 111-5,
div. B, title I, §1899D(c), Feb. 17, 2009, 123 Stat. 426; Pub.
L. 111-344, title I, §114(c), Dec. 29, 2010, 124 Stat. 3615,
was renumbered section 2704 of act July 1, 1944, effec-
tive for plan years beginning on or after Jan. 1, 2014,
with certain exceptions, and amended, by Pub. L.
111-148, title I, §§1201(2), 15663(c)(1), formerly §1562(c)(1),
title X, §10107(b)(1), Mar. 23, 2010, 124 Stat. 154, 264, 911,
and was transferred to section 300gg-3 of this title.
Prior to amendment and transfer by Pub. L. 111-148,
text of section 300gg read as follows:
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“‘(a) LIMITATION ON PREEXISTING CONDITION EXCLUSION
PERIOD; CREDITING FOR PERIODS OF PREVIOUS COV-
ERAGE.—Subject to subsection (d) of this section, a
group health plan, and a health insurance issuer offer-
ing group health insurance coverage, may, with respect
to a participant or beneficiary, impose a preexisting
condition exclusion only if—

‘(1) such exclusion relates to a condition (whether
physical or mental), regardless of the cause of the
condition, for which medical advice, diagnosis, care,
or treatment was recommended or received within
the 6-month period ending on the enrollment date;

‘(2) such exclusion extends for a period of not more
than 12 months (or 18 months in the case of a late en-
rollee) after the enrollment date; and

““(3) the period of any such preexisting condition ex-
clusion is reduced by the aggregate of the periods of
creditable coverage (if any, as defined in subsection
(c)(1) of this section) applicable to the participant or
beneficiary as of the enrollment date.

“(b) DEFINITIONS.—For purposes of this part—

‘(1) PREEXISTING CONDITION EXCLUSION.—

‘“(A) IN GENERAL.—The term ‘preexisting condi-
tion exclusion’ means, with respect to coverage, a
limitation or exclusion of benefits relating to a
condition based on the fact that the condition was
present before the date of enrollment for such cov-
erage, whether or not any medical advice, diag-
nosis, care, or treatment was recommended or re-
ceived before such date.

‘(B) TREATMENT OF GENETIC INFORMATION.—Ge-
netic information shall not be treated as a condi-
tion described in subsection (a)(1) of this section in
the absence of a diagnosis of the condition related
to such information.

‘(2) ENROLLMENT DATE.—The term ‘enrollment
date’ means, with respect to an individual covered
under a group health plan or health insurance cov-
erage, the date of enrollment of the individual in the
plan or coverage or, if earlier, the first day of the
waiting period for such enrollment.

‘“(3) LATE ENROLLEE.—The term ‘late enrollee’
means, with respect to coverage under a group health
plan, a participant or beneficiary who enrolls under
the plan other than during—

““(A) the first period in which the individual is eli-
gible to enroll under the plan, or

“(B) a special enrollment period under subsection
(f) of this section.

‘“(4) WAITING PERIOD.—The term ‘waiting period’
means, with respect to a group health plan and an in-
dividual who is a potential participant or beneficiary
in the plan, the period that must pass with respect to
the individual before the individual is eligible to be
covered for benefits under the terms of the plan.

‘“(c) RULES RELATING TO CREDITING PREVIOUS COV-
ERAGE.—

‘(1) CREDITABLE COVERAGE DEFINED.—For purposes
of this subchapter, the term ‘creditable coverage’
means, with respect to an individual, coverage of the
individual under any of the following:

“(A) A group health plan.

‘(B) Health insurance coverage.

“(C) Part A or part B of title XVIII of the Social
Security Act.

(D) Title XIX of the Social Security Act, other
than coverage consisting solely of benefits under
section 1928.

“(E) Chapter 55 of title 10.

“(F) A medical care program of the Indian Health
Service or of a tribal organization.

“(G) A State health benefits risk pool.

‘““(H) A health plan offered under chapter 89 of
title 5.

“(I) A public health plan (as defined in regula-
tions).

““(J) A health benefit plan under section 2504(e) of
title 22.

Such term does not include coverage consisting sole-

ly of coverage of excepted benefits (as defined in sec-

tion 300gg-91(c) of this title).
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‘(2) NOT COUNTING PERIODS BEFORE SIGNIFICANT
BREAKS IN COVERAGE.—

‘“(A) IN GENERAL.—A period of creditable coverage
shall not be counted, with respect to enrollment of
an individual under a group health plan, if, after
such period and before the enrollment date, there
was a 63-day period during all of which the individ-
ual was not covered under any creditable coverage.

“(B) WAITING PERIOD NOT TREATED AS A BREAK IN
COVERAGE.—For purposes of subparagraph (A) and
subsection (d)(4) of this section, any period that an
individual is in a waiting period for any coverage
under a group health plan (or for group health in-
surance coverage) or is in an affiliation period (as
defined in subsection (g)(2) of this section) shall not
be taken into account in determining the continu-
ous period under subparagraph (A).

“(C) TAA-ELIGIBLE INDIVIDUALS.—In the case of
plan years beginning before February 13, 2011—

“(1) TAA PRE-CERTIFICATION PERIOD RULE.—In
the case of a TAA-eligible individual, the period
beginning on the date the individual has a TAA-
related loss of coverage and ending on the date
that is 7 days after the date of the issuance by the
Secretary (or by any person or entity designated
by the Secretary) of a qualified health insurance
costs credit eligibility certificate for such indi-
vidual for purposes of section 75627 of title 26 shall
not be taken into account in determining the con-
tinuous period under subparagraph (A).

‘(i) DEFINITIONS.—The terms ‘TAA-eligible in-
dividual’ and ‘TAA-related loss of coverage’ have
the meanings given such terms in section
300bb-5(b)(4) of this title.

““(3) METHOD OF CREDITING COVERAGE.—

‘“(A) STANDARD METHOD.—Except as otherwise
provided under subparagraph (B), for purposes of
applying subsection (a)(3) of this section, a group
health plan, and a health insurance issuer offering
group health insurance coverage, shall count a pe-
riod of creditable coverage without regard to the
specific benefits covered during the period.

“(B) ELECTION OF ALTERNATIVE METHOD.—A group
health plan, or a health insurance issuer offering
group health insurance, may elect to apply sub-
section (a)(3) of this section based on coverage of
benefits within each of several classes or categories
of benefits specified in regulations rather than as
provided under subparagraph (A). Such election
shall be made on a uniform basis for all partici-
pants and beneficiaries. Under such election a
group health plan or issuer shall count a period of
creditable coverage with respect to any class or
category of benefits if any level of benefits is cov-
ered within such class or category.

‘(C) PLAN NOTICE.—In the case of an election with
respect to a group health plan under subparagraph
(B) (whether or not health insurance coverage is
provided in connection with such plan), the plan
shall—

‘(i) prominently state in any disclosure state-
ments concerning the plan, and state to each en-
rollee at the time of enrollment under the plan,
that the plan has made such election, and

‘“(ii) include in such statements a description of
the effect of this election.

‘(D) ISSUER NOTICE.—In the case of an election
under subparagraph (B) with respect to health in-
surance coverage offered by an issuer in the small
or large group market, the issuer—

‘(1) shall prominently state in any disclosure
statements concerning the coverage, and to each
employer at the time of the offer or sale of the
coverage, that the issuer has made such election,
and

‘“(ii) shall include in such statements a descrip-
tion of the effect of such election.

‘“(4) ESTABLISHMENT OF PERIOD.—Periods of cred-
itable coverage with respect to an individual shall be
established through presentation of certifications de-
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scribed in subsection (e) of this section or in such
other manner as may be specified in regulations.
“(d) EXCEPTIONS.—

‘(1) EXCLUSION NOT APPLICABLE TO CERTAIN NEW-
BORNS.—Subject to paragraph (4), a group health
plan, and a health insurance issuer offering group
health insurance coverage, may not impose any pre-
existing condition exclusion in the case of an individ-
ual who, as of the last day of the 30-day period begin-
ning with the date of birth, is covered under cred-
itable coverage.

¢“(2) EXCLUSION NOT APPLICABLE TO CERTAIN ADOPTED
CHILDREN.—Subject to paragraph (4), a group health
plan, and a health insurance issuer offering group
health insurance coverage, may not impose any pre-
existing condition exclusion in the case of a child
who is adopted or placed for adoption before attain-
ing 18 years of age and who, as of the last day of the
30-day period beginning on the date of the adoption or
placement for adoption, is covered under creditable
coverage. The previous sentence shall not apply to
coverage before the date of such adoption or place-
ment for adoption.

¢(3) EXCLUSION NOT APPLICABLE TO PREGNANCY.—A
group health plan, and health insurance issuer offer-
ing group health insurance coverage, may not impose
any preexisting condition exclusion relating to preg-
nancy as a preexisting condition.

‘“(4) LOSS IF BREAK IN COVERAGE.—Paragraphs (1)
and (2) shall no longer apply to an individual after
the end of the first 63-day period during all of which
the individual was not covered under any creditable
coverage.

“‘(e) CERTIFICATIONS AND DISCLOSURE OF COVERAGE.—

‘(1) REQUIREMENT FOR CERTIFICATION OF PERIOD OF
CREDITABLE COVERAGE.—

‘““(A) IN GENERAL.—A group health plan, and a
health insurance issuer offering group health insur-
ance coverage, shall provide the certification de-
scribed in subparagraph (B)—

‘(i) at the time an individual ceases to be cov-
ered under the plan or otherwise becomes covered
under a COBRA continuation provision,

¢“(ii) in the case of an individual becoming cov-
ered under such a provision, at the time the indi-
vidual ceases to be covered under such provision,
and

‘‘(iii) on the request on behalf of an individual
made not later than 24 months after the date of
cessation of the coverage described in clause (i) or
(ii), whichever is later.

The certification under clause (i) may be provided,

to the extent practicable, at a time consistent with

notices required under any applicable COBRA con-
tinuation provision.

‘(B) CERTIFICATION.—The certification described
in this subparagraph is a written certification of—

‘(i) the period of creditable coverage of the in-
dividual under such plan and the coverage (if any)
under such COBRA continuation provision, and

‘‘(ii) the waiting period (if any) (and affiliation
period, if applicable) imposed with respect to the
individual for any coverage under such plan.

‘“(C) ISSUER COMPLIANCE.—To the extent that
medical care under a group health plan consists of
group health insurance coverage, the plan is
deemed to have satisfied the certification require-
ment under this paragraph if the health insurance
issuer offering the coverage provides for such cer-
tification in accordance with this paragraph.
¢‘(2) DISCLOSURE OF INFORMATION ON PREVIOUS BENE-

FITS.—In the case of an election described in sub-
section (¢)(3)(B) of this section by a group health plan
or health insurance issuer, if the plan or issuer en-
rolls an individual for coverage under the plan and
the individual provides a certification of coverage of
the individual under paragraph (1)—

“(A) upon request of such plan or issuer, the en-
tity which issued the certification provided by the
individual shall promptly disclose to such request-



§300gg

ing plan or issuer information on coverage of class-

es and categories of health benefits available under

such entity’s plan or coverage, and

‘(B) such entity may charge the requesting plan
or issuer for the reasonable cost of disclosing such
information.

‘“(3) REGULATIONS.—The Secretary shall establish
rules to prevent an entity’s failure to provide infor-
mation under paragraph (1) or (2) with respect to pre-
vious coverage of an individual from adversely affect-
ing any subsequent coverage of the individual under
another group health plan or health insurance cov-
erage.
¢(f) SPECIAL ENROLLMENT PERIODS.—

‘(1) INDIVIDUALS LOSING OTHER COVERAGE.—A group
health plan, and a health insurance issuer offering
group health insurance coverage in connection with a
group health plan, shall permit an employee who is
eligible, but not enrolled, for coverage under the
terms of the plan (or a dependent of such an employee
if the dependent is eligible, but not enrolled, for cov-
erage under such terms) to enroll for coverage under
the terms of the plan if each of the following condi-
tions is met:

‘“(A) The employee or dependent was covered
under a group health plan or had health insurance
coverage at the time coverage was previously of-
fered to the employee or dependent.

‘“(B) The employee stated in writing at such time
that coverage under a group health plan or health
insurance coverage was the reason for declining en-
rollment, but only if the plan sponsor or issuer (if
applicable) required such a statement at such time
and provided the employee with notice of such re-
quirement (and the consequences of such require-
ment) at such time.

‘“(C) The employee’s or dependent’s coverage de-
scribed in subparagraph (A)—

‘(i) was under a COBRA continuation provision
and the coverage under such provision was ex-
hausted; or

‘“(ii) was not under such a provision and either
the coverage was terminated as a result of loss of
eligibility for the coverage (including as a result
of legal separation, divorce, death, termination of
employment, or reduction in the number of hours
of employment) or employer contributions toward
such coverage were terminated.

‘(D) Under the terms of the plan, the employee
requests such enrollment not later than 30 days
after the date of exhaustion of coverage described
in subparagraph (C)(i) or termination of coverage or
employer contribution described in subparagraph
(C)(1).

‘“(2) FOR DEPENDENT BENEFICIARIES.—

“(A) IN GENERAL.—If—

‘(i) a group health plan makes coverage avail-
able with respect to a dependent of an individual,

‘(i1) the individual is a participant under the
plan (or has met any waiting period applicable to
becoming a participant under the plan and is eli-
gible to be enrolled under the plan but for a fail-
ure to enroll during a previous enrollment pe-
riod), and

‘‘(iii) a person becomes such a dependent of the
individual through marriage, birth, or adoption
or placement for adoption,

the group health plan shall provide for a dependent
special enrollment period described in subpara-
graph (B) during which the person (or, if not other-
wise enrolled, the individual) may be enrolled under
the plan as a dependent of the individual, and in the
case of the birth or adoption of a child, the spouse
of the individual may be enrolled as a dependent of
the individual if such spouse is otherwise eligible
for coverage.

‘(B) DEPENDENT SPECIAL ENROLLMENT PERIOD.—A
dependent special enrollment period under this sub-
paragraph shall be a period of not less than 30 days
and shall begin on the later of—
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‘(i) the date dependent coverage is made avail-
able, or

‘‘(ii) the date of the marriage, birth, or adoption
or placement for adoption (as the case may be)
described in subparagraph (A)(iii).

“(C) NO WAITING PERIOD.—If an individual seeks to
enroll a dependent during the first 30 days of such
a dependent special enrollment period, the coverage
of the dependent shall become effective—

‘(i) in the case of marriage, not later than the
first day of the first month beginning after the
date the completed request for enrollment is re-
ceived;

‘‘(ii) in the case of a dependent’s birth, as of the
date of such birth; or

‘‘(iii) in the case of a dependent’s adoption or
placement for adoption, the date of such adoption
or placement for adoption.

‘“(3) SPECIAL RULES FOR APPLICATION IN CASE OF
MEDICAID AND CHIP.—

‘““(A) IN GENERAL.—A group health plan, and a
health insurance issuer offering group health insur-
ance coverage in connection with a group health
plan, shall permit an employee who is eligible, but
not enrolled, for coverage under the terms of the
plan (or a dependent of such an employee if the de-
pendent is eligible, but not enrolled, for coverage
under such terms) to enroll for coverage under the
terms of the plan if either of the following condi-
tions is met:

(1) TERMINATION OF MEDICAID OR CHIP cov-
ERAGE.—The employee or dependent is covered
under a Medicaid plan under title XIX of the So-
cial Security Act or under a State child health
plan under title XXI of such Act and coverage of
the employee or dependent under such a plan is
terminated as a result of loss of eligibility for
such coverage and the employee requests cov-
erage under the group health plan (or health in-
surance coverage) not later than 60 days after the
date of termination of such coverage.

¢(ii) ELIGIBILITY FOR EMPLOYMENT ASSISTANCE
UNDER MEDICAID OR CHIP.—The employee or de-
pendent becomes eligible for assistance, with re-
spect to coverage under the group health plan or
health insurance coverage, under such Medicaid
plan or State child health plan (including under
any waiver or demonstration project conducted
under or in relation to such a plan), if the em-
ployee requests coverage under the group health
plan or health insurance coverage not later than
60 days after the date the employee or dependent
is determined to be eligible for such assistance.
‘(B) COORDINATION WITH MEDICAID AND CHIP.—

‘(1) OUTREACH TO EMPLOYEES REGARDING AVAIL-
ABILITY OF MEDICAID AND CHIP COVERAGE.—

‘“(I) IN GENERAL.—Each employer that main-
tains a group health plan in a State that pro-
vides medical assistance under a State Medicaid
plan under title XIX of the Social Security Act,
or child health assistance under a State child
health plan under title XXI of such Act, in the
form of premium assistance for the purchase of
coverage under a group health plan, shall pro-
vide to each employee a written notice inform-
ing the employee of potential opportunities
then currently available in the State in which
the employee resides for premium assistance
under such plans for health coverage of the em-
ployee or the employee’s dependents. For pur-
poses of compliance with this subclause, the
employer may use any State-specific model no-
tice developed in accordance with section
1181(£)(3)(B)(1)(IT) of title 29.

‘“(II) OPTION TO PROVIDE CONCURRENT WITH
PROVISION OF PLAN MATERIALS TO EMPLOYEE.—AnN
employer may provide the model notice applica-
ble to the State in which an employee resides
concurrent with the furnishing of materials no-
tifying the employee of health plan eligibility,
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concurrent with materials provided to the em-
ployee in connection with an open season or
election process conducted under the plan, or
concurrent with the furnishing of the summary
plan description as provided in section 1024(b) of
title 29.

¢(i1) DISCLOSURE ABOUT GROUP HEALTH PLAN

BENEFITS TO STATES FOR MEDICAID AND CHIP ELI-

GIBLE INDIVIDUALS.—In the case of an enrollee in

a group health plan who is covered under a Medic-

aid plan of a State under title XIX of the Social

Security Act or under a State child health plan

under title XXI of such Act, the plan adminis-

trator of the group health plan shall disclose to
the State, upon request, information about the
benefits available under the group health plan in
sufficient specificity, as determined under regula-
tions of the Secretary of Health and Human Serv-
ices in consultation with the Secretary that re-
quire use of the model coverage coordination dis-
closure form developed under section 311(b)(1)(C)
of the Children’s Health Insurance Reauthoriza-
tion Act of 2009, so as to permit the State to

make a determination (under paragraph (2)(B),

(3), or (10) of section 2105(c) of the Social Security

Act or otherwise) concerning the cost-effective-

ness of the State providing medical or child

health assistance through premium assistance for
the purchase of coverage under such group health
plan and in order for the State to provide supple-

mental benefits required under paragraph (10)(E)

of such section or other authority.

‘(g) USE OF AFFILIATION PERIOD BY HMOS AS ALTER-
NATIVE TO PREEXISTING CONDITION EXCLUSION.—

‘(1) IN GENERAL.—A health maintenance organiza-
tion which offers health insurance coverage in con-
nection with a group health plan and which does not
impose any preexisting condition exclusion allowed
under subsection (a) of this section with respect to
any particular coverage option may impose an affili-
ation period for such coverage option, but only if—

‘“(A) such period is applied uniformly without re-
gard to any health status-related factors; and

‘“(B) such period does not exceed 2 months (or 3
months in the case of a late enrollee).
¢“(2) AFFILIATION PERIOD.—

‘“(A) DEFINED.—For purposes of this subchapter,
the term ‘affiliation period’ means a period which,
under the terms of the health insurance coverage
offered by the health maintenance organization,
must expire before the health insurance coverage
becomes effective. The organization is not required
to provide health care services or benefits during
such period and no premium shall be charged to the
participant or beneficiary for any coverage during
the period.

‘(B) BEGINNING.—Such period shall begin on the
enrollment date.

“(C) RUNS CONCURRENTLY WITH WAITING PERIODS.—
An affiliation period under a plan shall run concur-
rently with any waiting period under the plan.

‘(3) ALTERNATIVE METHODS.—A health maintenance
organization described in paragraph (1) may use al-
ternative methods, from those described in such para-
graph, to address adverse selection as approved by
the State insurance commissioner or official or offi-
cials designated by the State to enforce the require-
ments of this part for the State involved with respect
to such issuer.”

Another prior section 2701 of act July 1, 1944, was suc-
cessively renumbered by subsequent acts and trans-
ferred, see section 238 of this title.

AMENDMENTS

2010—Subsec. (a)(5). Pub. L. 111-148, §10103(a), inserted
‘“‘(other than self-insured group health plans offered in
such market)’” after ‘‘such market’.

EFFECTIVE DATE

Pub. L. 111-148, title I, §1255, formerly §1253, title X,
§10103(e), (£)(1), Mar. 23, 2010, 124 Stat. 162, 895, provided
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that: “This subtitle [subtitle C (§§1201-1255) of title I of
Pub. L. 111-148, enacting subchapter II of chapter 157 of
this title and sections 300gg to 300gg-2 and 300gg—4 to
300gg—7 of this title, and amending sections 300gg-1 and
300gg—4 of this title and transferring former section
300gg of this title to section 300gg-3 of this title] (and
the amendments made by this subtitle) shall become
effective for plan years beginning on or after January
1, 2014, except that—

‘(1) section 1251 [enacting section 18011 of this title]
shall take effect on the date of enactment of this Act
[Mar. 23, 2010]; and

“(2) the provisions of section 2704 of the Public
Health Service Act [42 U.S.C. 300gg-3] (as amended by
section 1201), as they apply to enrollees who are
under 19 years of age, shall become effective for plan
yvears beginning on or after the date that is 6 months
after the date of enactment of this Act [Mar. 23,
2010].. [sic]”

Pub. L. 104-191, title I, §102(c), Aug. 21, 1996, 110 Stat.
1976, provided that:

‘(1) IN GENERAL.—Except as provided in this sub-
section, part A of title XXVII of the Public Health
Service Act [42 U.S.C. 300gg et seq.] (as added by sub-
section (a)) shall apply with respect to group health
plans, and health insurance coverage offered in connec-
tion with group health plans, for plan years beginning
after June 30, 1997.

‘“(2) DETERMINATION OF CREDITABLE COVERAGE.—

““(A) PERIOD OF COVERAGE.—

‘(i) IN GENERAL.—Subject to clause (ii), no period
before July 1, 1996, shall be taken into account
under part A of title XXVII of the Public Health
Service Act [42 U.S.C. 300gg et seq.] (as added by
this section) in determining creditable coverage.

‘(i) SPECIAL RULE FOR CERTAIN PERIODS.—The
Secretary of Health and Human Services, consist-
ent with section 104 [set out as a note under section
300gg-92 of this title], shall provide for a process
whereby individuals who need to establish cred-
itable coverage for periods before July 1, 1996, and
who would have such coverage credited but for
clause (i) may be given credit for creditable cov-
erage for such periods through the presentation of
documents or other means.

‘‘(B) CERTIFICATIONS, ETC.—

‘(i) IN GENERAL.—Subject to clauses (ii) and (iii),
subsection (e) of section 2701 [now 2704] of the Pub-
lic Health Service Act [42 U.S.C. 300gg-3(e)] (as
added by this section) shall apply to events occur-
ring after June 30, 1996.

‘(i) NO CERTIFICATION REQUIRED TO BE PROVIDED
BEFORE JUNE 1, 1997.—In no case is a certification re-
quired to be provided under such subsection before
June 1, 1997.

‘‘(iii) CERTIFICATION ONLY ON WRITTEN REQUEST
FOR EVENTS OCCURRING BEFORE OCTOBER 1, 1996.—In
the case of an event occurring after June 30, 1996,
and before October 1, 1996, a certification is not re-
quired to be provided under such subsection unless
an individual (with respect to whom the certifi-
cation is otherwise required to be made) requests
such certification in writing.
¢(C) TRANSITIONAL RULE.—In the case of an individ-

ual who seeks to establish creditable coverage for any

period for which certification is not required because

it relates to an event occurring before June 30, 1996—

‘(i) the individual may present other credible evi-
dence of such coverage in order to establish the pe-
riod of creditable coverage; and

‘(i) a group health plan and a health insurance
issuer shall not be subject to any penalty or en-
forcement action with respect to the plan’s or issu-
er’s crediting (or not crediting) such coverage if the
plan or issuer has sought to comply in good faith
with the applicable requirements under the amend-
ments made by this section [enacting this section
and sections 300gg-1, 300gg-11 to 300gg-13, 300gg-21
to 300gg—23, 300gg-91, and 300gg-92 of this title and
amending sections 300e and 300bb-8 of this title].
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‘“(3) SPECIAL RULE FOR COLLECTIVE BARGAINING AGREE-
MENTS.—Except as provided in paragraph (2)(B), in the
case of a group health plan maintained pursuant to 1 or
more collective bargaining agreements between em-
ployee representatives and one or more employers rati-
fied before the date of the enactment of this Act [Aug.
21, 1996], part A of title XXVII of the Public Health
Service Act [42 U.S.C. 300gg et seq.] (other than section
2701(e) [now 2704(e)] thereof [42 U.S.C. 300gg-3(e)]) shall
not apply to plan years beginning before the later of—

‘“(A) the date on which the last of the collective
bargaining agreements relating to the plan termi-
nates (determined without regard to any extension
thereof agreed to after the date of the enactment of
this Act), or

“(B) July 1, 1997.

For purposes of subparagraph (A), any plan amendment
made pursuant to a collective bargaining agreement re-
lating to the plan which amends the plan solely to con-
form to any requirement of such part shall not be
treated as a termination of such collective bargaining
agreement.

‘“(4) TIMELY REGULATIONS.—The Secretary of Health
and Human Services, consistent with section 104 [set
out as a note under section 300gg-92 of this title], shall
first issue by not later than April 1, 1997, such regula-
tions as may be necessary to carry out the amendments
made by this section [enacting this section and sec-
tions 300gg-1, 300gg-11 to 300gg-13, 300gg—21 to 300gg-23,
300gg-91, and 300gg-92 of this title and amending sec-
tions 300e and 300bb-8 of this title] and section 111 [en-
acting sections 300gg-41 to 300gg—44 and 300gg-61 to
300gg—63 of this title].

‘() LIMITATION ON ACTIONS.—No enforcement action
shall be taken, pursuant to the amendments made by
this section, against a group health plan or health in-
surance issuer with respect to a violation of a require-
ment imposed by such amendments before January 1,
1998, or, if later, the date of issuance of regulations re-
ferred to in paragraph (4), if the plan or issuer has
sought to comply in good faith with such require-
ments.”

CONGRESSIONAL FINDINGS RELATING TO EXERCISE OF
COMMERCE CLAUSE AUTHORITY; SEVERABILITY

Pub. L. 104-191, title I, §195, Aug. 21, 1996, 110 Stat.
1991, provided that:

‘‘(a) FINDINGS RELATING TO EXERCISE OF COMMERCE
CLAUSE AUTHORITY.—Congress finds the following in re-
lation to the provisions of this title [enacting this sub-
chapter and sections 1181 to 1183 and 1191 to 1191c of
Title 29, Labor, amending sections 233, 300e, and 300bb-8
of this title and sections 1003, 1021, 1022, 1024, 1132, 1136,
and 1144 of Title 29, and enacting provisions set out as
notes under this section, section 300gg-92 of this title,
and section 1181 of Title 29]:

‘(1) Provisions in group health plans and health in-
surance coverage that impose certain preexisting
condition exclusions impact the ability of employees
to seek employment in interstate commerce, thereby
impeding such commerce.

‘(2) Health insurance coverage is commercial in na-
ture and is in and affects interstate commerce.

‘(8) It is a necessary and proper exercise of Con-
gressional authority to impose requirements under
this title on group health plans and health insurance
coverage (including coverage offered to individuals
previously covered under group health plans) in order
to promote commerce among the States.

‘“(4) Congress, however, intends to defer to States,
to the maximum extent practicable, in carrying out
such requirements with respect to insurers and
health maintenance organizations that are subject to
State regulation, consistent with the provisions of
the Employee Retirement Income Security Act of
1974 [29 U.S.C. 1001 et seq.].

‘“(b) SEVERABILITY.—If any provision of this title or
the application of such provision to any person or cir-
cumstance is held to be unconstitutional, the remain-
der of this title and the application of the provisions of
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such to any person or circumstance shall not be af-
fected thereby.”

HEALTH COVERAGE AVAILABILITY STUDIES

Pub. L. 104-191, title I, §191, Aug. 21, 1996, 110 Stat.
1987, directed the Secretary of Health and Human Serv-
ices to provide for a study on the effectiveness of the
provisions of title I of Pub. L. 104-191 and the various
State laws, in ensuring the availability of reasonably
priced health coverage to employers and individuals
and a study on access to, and choice of, health care pro-
viders and the cost and cost-effectiveness to health in-
surance issuers of providing access to out-of-network
providers, and the potential impact of providing such
access on the cost and quality of health insurance cov-
erage, and to report to the appropriate committees of
Congress on each of such studies not later than Jan. 1,
2000.

§300gg-1. Guaranteed availability of coverage

(a) Guaranteed issuance of coverage in the indi-
vidual and group market

Subject to subsections (b) through (e),! each
health insurance issuer that offers health insur-
ance coverage in the individual or group market
in a State must accept every employer and indi-
vidual in the State that applies for such cov-
erage.

(b) Enrollment
(1) Restriction

A health insurance issuer described in sub-
section (a) may restrict enrollment in cov-
erage described in such subsection to open or
special enrollment periods.

(2) Establishment

A health insurance issuer described in sub-
section (a) shall, in accordance with the regu-
lations promulgated under paragraph (3), es-
tablish special enrollment periods for qualify-
ing events (under section 1163 of title 29).

(3) Regulations
The Secretary shall promulgate regulations
with respect to enrollment periods under para-
graphs (1) and (2).
(c) Special rules for network plans
(1) In general

In the case of a health insurance issuer that
offers health insurance coverage in the group
and individual market through a network
plan, the issuer may—

(A) limit the employers that may apply for
such coverage to those with eligible individ-
uals who live, work, or reside in the service
area for such network plan; and

(B) within the service area of such plan,
deny such coverage to such employers and
individuals if the issuer has demonstrated, if
required, to the applicable State authority
that—

(i) it will not have the capacity to de-
liver services adequately to enrollees of
any additional groups or any additional in-
dividuals because of its obligations to ex-
isting group contract holders and enroll-
ees, and

(ii) it is applying this paragraph uni-
formly to all employers and individuals

180 in original.
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